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I. STATEMENT OF THE CASE.

1. On December 21, 1915, libelants, owners of the

steamship "Columbia", chartered her to respond-

ent for a period of one year, ten per cent more or

less, at a hire of $350 per day. On February 18,

1916, the steamship entered upon her charter ser-

vice.

On March 26, 1917, at 7 P. M., the period agreed

in the charter-party (one year plus ten per cent)

expired, and the steamship should have been rede-

livered to libelants on or before that day.

2. On February 24, 1917, the steamship, by order

of respondent, left Antofagasta, Chile, bound for



San Francisco, and would have arrived and rede-

livered to her owners on March 17, 1917, (9 days

before the expiration of the charter), but for a

deviation caused by respondent and hereafter de-

scribed.

In consequence of this deviation caused by re-

spondent, she did not arrive and was not delivered

to the owners until April 12, 1917, at 12:30 P. M.

(sixteen days, seventeen and one-half hours after

expiration of the charter contract).

3. On March 10, 1917, while the steamship was

being diverted and delayed by respondent, respond-

ent agreed to pay to libelants, for any time in ex-

cess of the charter period, charter-hire at the

market rate on March 26, 1917 (64)*. On March

10, the market rate was between $9 and $10 per

dead weight ton (64). The dead weight tonnage

of the ''Columbia" was 2700 tons d. w. (49).

4. On April 24, 1917, after some oral negotia-

tions, libelants and respondent made a written set-

tlement of their excess charter account, in which

the rate of charter-hire on March 26, 1917, was

agreed to be $9.50 per dead weight ton, making the

sum of $25,650 per month (76). As the result of

this settlement respondent paid charter-hire to libel-

ants for the excess beyond March 26, 1917, at the

said agreed market rate prevailing on March

26, 1917.

Figures in parenthesis refer to pages in apostles.



5. The deviation of the "Columbia", above re-

ferred to, occurred soon after she had left Antofa-

gasta, bound for San Francisco. The steamship

*'Cuzco", a steamer operated by respondent, had

gone ashore at Salaverry, off the coast of Peru,

with cargo aboard, respondent having likewise an

interest in this cargo. In consequence of this

accident respondent, without the consent of libel-

ants, ordered the "Columbia", when she arrived

in the latitude of Salaverry, to deviate from her

course and to render all assistance possible to

float the "Cuzco". Accordingly, on March 1, 1917,

the "Columbia" arrived at Salaverry where she

rendered all assistance possible in floating and

salving (85) the "Cuzco" for twenty-one days,

eleven hours, twenty minutes. She was detained

there by respondent until March 22, 1917 (12, 25),

when she left the "Cuzco" and proceeded on her

voyage to San Francisco, where, as above stated,

she arrived on April 12, 1917. The operations of

the "Columbia" at Salaverry were ''salvage opera-

tions'' and were "entirely in the hands of the

captain of the 'Cuzco' and of respondent's repre-

sentatives" (92).

6. The charter-party of the "Columbia" pro-

vided :

''That all derelicts and salvage shall he for
Otvners' and Charterers^ equal benefit/'

7. Respondent admits that the ''Cuzco" inter-

ests agreed to engage the "Columbia" at the rate



of $1000 per day (14, 25), and that respondent re-

ceived for the detention of the '^ Columbia" at

Salaverry the sum of $21,472 from the under-

writers of the "Cuzco" (19). Libelants contend

that it received in fact the sum of $24,305.54.

8. Libelants contend that the sum received by

respondent, for the services of the "Columbia" in

standing by the "Cuzco", was compensation for

salvage services, and that, under the provision of

the charter-party above referred to, libelants are

entitled to the ''equal benefit" of said compensa-

tion. Respondent denies this contention.

9. Respondent, as a separate defense, contends

that, at the settlement on April 24, 1917, above re-

ferred to, all claims whatsoever arising out of the

charter-party, including any claim for salvage, were

settled and compromised. Libelants deny this con-

tention and contend that the settlement was ex-

clusive of salvage, respondent having, at the time

of said settlement, stated to libelants that no salvage

was awarded to or received by it. Libelants subse-

quently, in September, 1921, ascertained for the first

time, at the trial of an action in court, that re-

spondent was in fact paid a salvage compensation

of $24,305.24, whereupon libelants demanded their

equal share, and, respondent refusing to pay it,

brought this action.



II. ERRORS RELIED UPON.

The errors relied upon by appellants are specifi-

cally set forth on pages 140-143 of the apostles;

each of the specifications is considered by appel-

lants as material to their contentions and will be

discussed in the argument herein. They fall under

two general headings:

First: That the lower court erred in holding

that appellants' claim to their share of the salvage

received by respondent has no merit.

Second: That the lower court erred in holding

that, assuming the claim to have merit, it was in-

cluded in the settlement of April 24, 1917.

III. OUTLINE OF THE ARGUMENT.

I. The sum received by libelants, on April 24,

1917, was the exact amount of the charter-hire due

under the charter-party, exclusive of salvage.

II. Libelants have an unpaid claim for their

share of the "Columbia" salvage received by re-

spondent.

A. Libelants' claim was made as soon as

they knew that respondent had received salvage.

B. The charter-party provided for agreed

charter-hire for the normal (freighting) ser-

A'ices of the "Columbia", and additional, com^

pensation for the libelants in case abnormal

(salvage) services were rendered by the "Co-

lumbia".



C. The service performed by the "Columbia"

to the owners and underwriters of the "Cuzco"

was a service for which respondent received

"salvage", within the charter.

D. Libelants are entitled to their share of

the "salvage" received by respondent.

a. No deduction of respondent's expenses

should be allowed to defendant, a wrongdoer.

b. Respondent's expenses were repaid to re-

spondent by the benefits it received as a party

interested in the " Cuzco '

' and her cargo.

c. Even if respondent's expenses were de-

ductible, there would still be a balance due to

libelants.

(aa) Charter-hire is not a proper item of

salvage expense.

(bb) Even assuming charter-hire to be a

proper item of salvage expense, there would

still be a balance in favor of libelants.

E. In any event, if respondent were allowed

to debit the salvage account with its expenses,

libelants should be allowed to credit the ac-

count with theirs.

III. The evidence shows that no settlement or

compromise of the salvage claim was ever, made.

A. The final terms of the settlement were

proposed by respondent in writing, and were

accepted by libelants as written by respondent;

the writing shows that no salvage claim was

settled between the parties.



B. The oral evidence relied upon by re-

spondent to show that the settlement included

the salvage claim is insufficient.

C. Even if the oral evidence tended to show

inclusion of the salvage claim, it would be in-

admissible under the Parol Evidence Rule.

IV. The alleged settlement of the salvage claim

is unreasonable and improbable.

A. It is unreasonable.

B. It is improbable.

V. The alleged settlement has no legal force,

being without consideration.

A. The whole and exact amount received by

libelants, on April 24, 1924, was due to them

as charter-hire.

B. Had "Columbia" been delayed by stress

of weather, instead of respondent's act, libel-

ants would have received the identical amount

which thev did receive.

IV. ARGUMENT.

I. THE SUM RECEIVED BY LIBELANTS, ON APRIL 24, 1917,

WAS THE EXACT SUM DUE AS CHARTER-HIRE, EXCLU-
SIVE OF SALVAGE.

The charter expired on March 26, 1917. Down to

this day hire was due and paid, at the rate expressly

agreed in the charter-party, viz., $350 per day.

Between December 21, 1915, when the charter rate

was agreed upon, and March 26, 1917, the rate of
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hire of merchant vessels had, on account of the

World War, risen enormously (74), and respondent

admitted that, on March 10, 1917, the charter market

rate was between $9 and $10 per dead weight ton per

month (64), which, at the rate of $9.50 is equivalent

to $25,650 per month or $855 per day for the "Co-

lumbia", she being a vessel of 2,700 d. w. tons (49).

Respondent also wrote to libelants on March 10,

3917:

"For your information, we believe that it is

well established that for any period over and
above the Charter Party period owners are en-

titled to hire according to the market at that

time. Whafever the market rate will he on
March 26th we shall be ready to pay you for
any time in excess of the charter period."

The time in excess of the charter period was

agreed between the parties to be sixteen days, seven-

teen and one-half hours, and the market rate on

March 26, 1917, was agreed to be $9.50 per d. w. ton

per month. In its written statement of account

respondent gave notice to libelants that the princi-

pal part of this sum was paid for "Hire from 7:00

P. M. March 26, 1917, to 12 :30 P. M. April 12, 1917,

16 days 171/0 hours at $25,650.00 per month."

Respondent, therefore, paid this sum expressly

for the charter-hire due to libelants, and libelants,

by cashing the voucher, received and accepted it as

charter-hire due to them.

That the sum received by libelants at the settle-

ment of the charter account was charter-hire, ex-



elusive of salvage, appears also from the testimony

of both Mr. Johnson, representative of libelants,

and Mr. Carter, manager for respondent.

Mr. Carter testified:

"Q. Mr. Carter, supposing you had used the

'Cohimhia' from March 1st to March 22, 1917,

for her ordinary charter use for freighting, and
then delivered her on April 12th back to the
owners, what would, in your opinion, Wilson
Brothers have been entitled to receive?

A. They would have been entitled to receive

additioval cJiarter hire for that period l^eyond

the ultimate date of the charter.

Q. At what rate?
A. Well, at the rate to be agreed upon. I

should say, though, that the rate tvhich tve did
agree iipov would have been a fair rate at that
time/' (110, 111).

The rate which was in fact agreed upon, and the

payment which respondent made to libelants, were,

therefore, in consideration of charter-hire, and not

in consideration of any salvage received by respond-

ent from third parties. This is confirmed by Mr.

Johnson's testimony, w^ho says that the negotiations

for the settlement turned upon the question, at

what exact point between $9 and $10 per ton the

market rate on March 26, 1917, should be fixed

(49, 50), and that he "asked Mr. Carter if there was

any salvage coming, and he said the 'Columbia' did

not save the vessel, so there was none collectible"

(50).
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II. LIBELANTS HAVE AN UNPAID CLAIM FOR THEIR
SHARE OF THE SALVAGE.

A. Years After Settling- With Respondent for Charter-Hire,

Libelants Accidentally Ascertained That Respondent Was
Paid a Salvage Compensation During the Charter and

Thereupon Promptly Made This Claim.

The opinion of the District Court states that

"almost five years elapsed between the date of the

settlement and the filing of the libel, and this delay

has not been satisfactorily explained", and "that the

present suit was largely an afterthought" (137).

We feel that this erroneous finding and the unfavor-

able impression naturally resulting from it must

have influenced the court in taking an adverse view

of our contentions, and we therefore desire to cor-

rect this impression at the outset.

The present suit was not an afterthought. At the

time of the settlement of the additional charter-hire,

Mr. Johnson, acting for libelants, asked Mr. Carter,

acting for respondent, "if there was any salvage

coming, and he said the ' Columbia ' did not save the

vessel, so there was none collectible" (50). On cross-

examination Mr. Johnson testified:

"He said there was none, there would be no
salvage awarded, they got no salvage" (52).

The evidence shows that the "Columbia" had been

sold by libelants, during the charter period, to

Hammond Lumber Company, and that this pur-

chaser pressed libelants for prompt delivery of the

ship on expiration of the charter, threatening, in

March of 1917, a lawsuit for damages caused by



11

respondent's unauthorized detention of the "Colum-

bia" in the work of standing by the "Cuzco"

(68-72). Tliis explains the following testimony of

Mr. Johnson, referring to this lawsuit and to the

question, when libelants first found out that re-

spondent had received salvage:

"Q. When did you first find out that W. R.
Grace & Co. were paid salvage in this case ?

A. I think it was in September, 1921.

Q. On what occasion?
A. It was during the case that the Ham-

mond Lumber had against us for damages for

nondelivery.

Q. In what way did you find out that W. R.
Grace & Co. received salvage ?

A. It was brought out in the evidence at

that trial.

Q. You were a witness at that trial, were
you?

A. Yes, sir.

Q. Was that the first time you knew any-
thing about it?

A. It was the first time I ever knew any-
thing about it.

Q. And then the result of that was this suit?

A. Yes" (50-51).

The evidence shows, therefore, that in April, 1917,

when the settlement was made, libelants inquired of

respondent whether it had received salvage compen-

sation during the charter and were informed by

respondent that none was received or collectible;

that libelants were led by respondent's statement to

believe that there was no salvage paid or due; that

four and one-half years later they learned acciden-

tally, in the course of a trial in court, that respondent
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did in fact receive salvage compensation, and they

thereupon promptly demanded their share of it, and,

when respondent refused to pay it, they filed the

present libel. The delay was not caused by any

laches on the part of libelants, unless it be held

laches to accept the word of respondent, on a state-

ment of fact, in good faith. We think that this ex-

planation of the delay, shown by the evidence, would

have been satisfactory to the lower court, but had

apparently escaped its attention. Had respondent

admitted, four years earlier, that it did receive a

salvage award, and had refused to pay libelants

their proper share, the libel would have been filed

four years earlier.

B. The Charter-Party, Besides Providing- for Compensation

for the Freighting" Services of the "Columbia", Also

Provided for an Equal Share of Any Salvage Obtained

From Third Parties.

The charter-party appears on pages 122 to 131

of the apostles.

The first, the freighting service, is the normal

service to be rendered to respondent, the latter pay-

ing for this normal use during the agreed charter

period $350 per day. The captain was ''under the

orders and direction of the charterers as regards

employment/' In addition to this normal use and

service of the steamer, the charter provided a second

possible source of revenue, viz: "That all derelicts

and salvage shall be for Owners' and Charterers'

equal benefit." This use or service of the steamer

was, of course, abnormal and compensation derived
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from such use was of an adventitious nature. Ordi-

narily a salvage undertaking by a vessel under char-

ter is a joint adventure of the owner and charterer,

initiated hy the otvner. In the present case, how-

ever, the salvage service was ordered by the char-

terer, actuated by its interest in the stranded

"Cuzco" and her cargo, in spite of the vigorous

protest of the owners, as soon as they were advised

of the deviation of their vessel. Ordinarily the

owner, and not the charterer, is paid the compensa-

tion by the third party to whom the salvage service

is rendered. In the present case the compensation

was paid by the o^vners or underwriters of the

" Cuzco '

' to the charterer, the latter having made the

salvage arrangements without consulting the owner.

In most cases of charter-party, of course, no salvage

services are undertaken by the vessel, and ordinarily

it is the interest of the charterer to use the vessel

exclusively for carrying or freighting purposes. As

between libelants and respondent, it was the exclu-

sive interest of the charterer to salve its stranded

steamer, the "Cuzco"; indeed that interest was so

keen that the charterer ordered and detained the

chartered ship in the salvage service, in spite of the

vigorous protest of the owners, who insisted (March

15, 1917)

:

"What we want is delivery of the steamer at

the date the charter terminates * * * You
are holding the 'Columbia' at Salaverry, Peru,
contrary to the terms of our agreement as

embodied in the Charter Party, and therefore

we must insist upon your ordering this vessel to

proceed from Salaverry, Peru, to San Fran-
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Cisco without further delay, in order that she

may be here about the time the charter expires"

(66),

and "in spite of the threatened suit" (93).

Respondent at first paid no attention to the pro-

test; hence six days later libelants again wrote

(March 21, 1917) :

"Not having received a reply to our letter to

you of the 15th inst. in regard to detention of

above steamer at Salaverry, Peru, we hereby
again demand that you immediately order the

return of the 'Columbia' to us in accordance
with the terms of the Charter Party" (67).

This last letter had the desired effect:

"Mr. MooEE. Q. What, if anything, was
done by you upon receipt of that letter by you
from Wilson Bros. & Company, dated March
21, 1917?

A. We cabled our house in Lima, Peru, to

order the 'Columbia' to proceed to San Fran-
cisco" (67).

C. Respondent Received a Salvage Compensation for the

Service Performed by the "Columbia" From the Owners

or Underwriters of the "Cuzco".

The District Court held that "the 'Columbia' in-

curred little or no hazard of any kind, and the as-

sistance rendered was negligible."

We submit that the evidence does not warrant

this finding. The "Columbia" was ordered by re-

spondent, and did stand hy the "Cuzco", a ship in

distress; that alone, apart from active efforts to

salve her, would be a salvage service.

''The Undaunted", Lush. 90, 92;

Kennedy, Salvage, p. 112;
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''The Maude", 3 Asp. 338;

''The Courier'', 6 F. C. No. 3283.

However, it is elementary law that the question,

whether the service of the "Columbia" was in fact

beneficial to the "Cuzco" is immaterial in a case

where the salving ship was engaged by the ship in

distress, and where she made efforts to salve (Article

"Salvage", 35 Cyc. 732; Carver, Carriage hy Sea,

Sec. 334r). Captain Allen of the "Columbia" details

the services which he and his ship rendered to the

"Cuzco", upon the orders of respondent, while he

stood by the vessel in distress (36-42). Although

respondent's answer belittles the services of the

"Columbia" by referring to the period from March

1st to March 22nd as mere "detention" and denying

in its answer "that any salvage services were ren-

dered to said steamship 'Cuzco' by respondent, or by

the S. S. 'C^olumbia' " (18), yet respondent admits

"that said S. S. 'Columbia' was detained off

Salaverry, Peru, for a period of twenty-one
days, eleven hours and twenty minutes, and it

received for said detention the sum of 1000
dollars per day for said period, or a total of

21,472 dollars" (19).

Respondent knew, in March, 1917,

"that the services of 'Columbia' are required to

help pull the 'Cuzco' off at the time of the
highest tides of the year" (91).

Without relying upon libelants' evidence, other

admissions by respondent are, however, sufficient to

show that the compensation received by respondent
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was in every respect a salvage compensation. In re-

spondent's letter of March 21, 1917, respondent

states that

"those in charge of the salvage operations have
deemed the services of the 'Columbia' neces-

sary" (93).

In its answer to Interrogatory 15 respondent ad-

mits that it directed the "Columbia" to proceed to

the place where the "Cuzco" was aground "and to

render all assistance possible in floating said

'Cuzco' " (12, 25) ; in its answer to Interrogatory 20

respondent admits that the surveyors in charge of

the operation

"had decided unanimously that it was essential

to have the assistance of both the steamer 'Co-
lumbia' and the steamer 'Santa Alicia', these

vessels to stand hy until their services tvere no
longer required'' (13, 25, 85)

;

in its answer to Interrogatory 21 respondent admits

that these surveyors "considered the combined

efforts of both the 'Santa Alicia' and the 'Columbia^

to be necessary to hold the 'Cuzco' '\ as she was being-

lightened (13, 25). Respondent kept the "Colum-

bia" knowing that "the services of the 'Columbia'

* * * are required to help pull the 'Cuzco' off at the

time of the highest tides of the year" (91). Re-

spondent's manager testified, on direct examination:

"We had received a cable that the 'Cuzco'

was ashore at Salaverry, and we immediately
cabled instructions to order both our other

vessels ('Columbia' and 'Santa Alicia') which
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were in that vicinity to proceed to Salaverry
and reriider all assistance possible" (73).*******
"The 'Cohimbia' got a line from the 'Cuzco',

but the line parted and we decided to Jiold her
there pending the arrival of another steamer,

the 'Santa Alicia', having in mind the possi-

bility that these two vessels could get her off

together" (74).

"Q. Well, did the 'Santa Alicia' afterwards
arrive upon the scene,—in any event, the 'San-

ta Alicia' afterwards came there?
A. Yes, sir.

Q. Was any further assistance rendered by
either of the two vessels while they continued
to stand by the 'Ciizco', according to your un-
derstanding ?

A. My understanding is that it was consid-

ered hopeless for either or both of these vessels

to get the '(^uzco' off, and we finallv abandoned
the attempt * * *" (74).

Captain Allen, the master of the "Columbia",

testified that, upon arrival at Salaverry, he boarded

the stranded "Cuzco", had consultations with the

respondent's representative and the captain of the

"Cuzco", about getting the ship off the beach; made

several attempts to make his towing wire fast to

the "Cuzco", but it was too short to reach the

stranded ship; that he had "orders to stay there",

"to salvage the 'Cuzco'" (37); that he actively

assisted in "dragging for a lost anchor" of the

"Cuzco", and had several consultations with rep-

resentatives of respondent and the master of the

"Cuzco" as to salvage operations (38); that they

decided to keep the cargo in the "Cuzco" while
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they were waiting for further equipment necessary

and which was expected to arrive before the "Co-

lumbia" could take further active part in salving

the steamer and her cargo; that the master of the

"Columbia" "did all that I was asked to do by

Captain Murphy (respondent's representative, 42).

Captain Murphy is the man who had charge" (39).

As late as March 19th "those in charge of salvage

operations believe that it is necessary for the

'Columbia' to stand by to render assistance as soon

as proper gear has been received" (86). On March

18, 1917^ respondent wrote to Lloyds Agents, em-

phasizing the "unanimous" opinion of the experts

"that if the 'Cuzco' is to be gotten off the assistance

of the 'Columbia' * * * they consider essential",

and speaking of "the necessity of her standing by to

assist the 'Cuzco' " (88, 89). The "Columbia" left

Salaverry on March 22, 1917.

Libelants contend that, for the services per-

formed by her, respondent received $24,305.54.

Respondent admits that it received $21,472, but

contends that this sum was not received for "sal-

vage" and makes the verbal distinction that it was

received for "detention", this word not appearing

in the charter-party. Obviously this distinction is

made for the purpose of avoiding the provision in

the charter-party requiring respondent to give the

equal benefit of the sum received by libelants for

"salvage". This attempted distinction is incon-

sistent with the views expressed by respondent in

the correspondence carried on in March, 1917, such
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as, for instance, in respondent's letter to Lloyds

Agent

:

"Included in the expenses of the salvage of

the 'Cuzco' is the detention of the 'Columbia' "

(93).

Admittedly, therefore, the cost of the detention is

an incident of salvage expense.

The salvage awarded by the "Cuzco" interests

to respondent was made on the basis of $1000 per

day, and the evidence shows that the "Columbia"

gave twenty-four days, seven hours, twenty minutes,

directly or indirectly to the salvage work: Directly

in "standing by" the "Cuzco" for twenty-one days,

eleven hours, twenty minutes; indirectly in losing

two days, eleven hours, three minutes "on account

of reduced speed due to foul bottom acquired in

standing by S. S. 'Cuzco' " (98). This, according

to the general average statement, makes

"a total of 24 days 7 hrs. 20 min. at $1000 per
day $24,305.54" (98)

.

This is the sum received by respondent for the

salvage service rendered by the "Columbia", and

one-half of this sum is the sum which libelants seek

to recover in this action.

Much light is thrown upon this salvage transac-

tion by Respondent's Exhibit No. 2 (109). It

shows that when respondent ordered the "Colum-

bia" to the assistance of the "Cuzco", it was actu-

ated rather by its desire to salve the "Cuzco" and

her cargo, than by the hope of earning an award as
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a salvor; that some of the "Cuzco" underwriters

agreed to the "engagement at thousand dollars per

day", while others refused to agree, contending

that it was the duty of the owners of the "Cuzco"

to do whatever was necessary to float their vessel;

other underwriters had agreed to the hiring of the

"Columbia", but gave notice that, if the "Cuzco"

was "not floated within a short time", they would

"not agree to 'Columbia' being kept indefinitely."

Respondent's primary object in ordering the

"Columbia" to the rescue of the "Cuzco" was to

salve its valuahle ''Ctizco'' interests; its secondary

object was to earn a salvage award for the services

of the "Columbia". Respondent's Exhibit 2 also

shows that the "thousand dollars per day to 'Co-

lumbia' must be in full of any and all claims * * *

in respect to salvage services."

Respondent's pleadings and witnesses are careful

to avoid and circumvent the word "salvage", but

the whole record bristles with salvage as the central

fact of the case.

D. Libelants Are Entitled to One-half of the Sum Received

By Respondent as Salvage.

a. No Deduction of Respondent's Expenses Should Be Allowed to

Defendant, a Wrongdoer.

The District Court held that all extra expense of

respondent, including hire after the expiration of

the charter period, should be deducted before a

division is made (134).
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We respectfully submit that this is error under

the circumstances of this case. The principle fol-

lowed by the court would be the correct principle

if this were the normal case of salvage earned by

owners and charterer on a joint adventure. In

such a case the law of Booker v. Pocklhigton S. S.

Co., 2 Q. B. 690, cited by the court, applies, and

"salvage" means ''the net pecuniary result of the

salvage operations'^ first taking into account what

each—shipotvner and charterer—contributed to-

wards securing the benefit. But the instant case is

not one in which the shipov/ner and charterer were

joint adventurers, but is a case where the charterer

arbitrarily undertook the abnormal use of the ship

without the consent and over the vigorous protest

of the owner. Respondent decided to hold the

"Columbia" ''in spite of the threatening suit" (93).

Therefore the principle of the Booker case does

not apply. In the case of joint adventure, the loss

of hire is a natural and expected expense of the

common undertaking, whereas, in the instant case,

respondent's loss of extra hire was not caused in a

common undertal^ing, but was caused by respond-

ent's deliberate, unilateral and wrongful act of

engaging the "Columbia" in operations, which her

owners disapproved. Libelants had advised re-

spondent: "What we want is delivery of the

steamer" {QQ) ; "We must insist upon your order-

ing this vessel to immediately proceed from Sala-

verry to San Francisco" {Q&). This shows a dis-

tinct refusal to share in the expense of the char-
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terer's undertaking. Respondent acted at its peril

when it wrongfully employed the "Columbia" in

salvage operations which presumably, on account

of its interest in the "Cuzco" and her cargo, were

profitable in spite of the incidental expenses. The

general principle applies that one who wrongfully

detains goods with notice of the owner's claim, acts

at his peril and cannot recover expenses.

38 Cyc. 2102

;

Walther v. Wetmore, 1 E. D. Smith (N.

Y.) 7.

Respondent's acts in appropriating the services

of the "Columbia" were analogous to acts of con-

version, and it is settled that no allowance should

he made for the expenses of the very act of con-

version.

Burlington B. Co. v. Chicago L. Co., 15 Neb.

390 (19 N. W. 451)
;

Doverell v. Bauer, 41 N. Y. App. Div. 53.

The District Court, in its opinion, says:

"If the respondent is required to pay the
libelants the full value of such use or hire after

the expiration of the charter period, and is

then compelled to pay one-half the allowance
in the general average for and on account of
salvage, the result is apparent" (134).

We understand the court to mean that the result

would be unjust, and so, we concede, it would be

on the assumption that respondent and libelants

had agreed upon a joint salvage adventure. Upon
the record of this case we contend, however, that
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this result would be just, and that, on the contrary,

an injustice would be done to libelants if, after

respondent's one-sided, arbitrary and unauthorized

salvage operations, respondent were permitted to

deprive libelants of the benefits stipulated in the

charter-party. First, respondent ordered the mas-

ter to divert the "Columbia" from her proper

course and to go to the assistance of another vessel

of respondent's, in distress; next, respondent de-

tained the "Columbia" in these salvage operations

for several weeks, making a profitable bargain with

the owners or underwriters of the other vessel and

collecting the salvage; finally, when libelants ask

for their proper share of the salvage, respondent

attempts to deny (inconsistently with its own decla-

rations and acts) that the "Columbia" ever per-

formed any salvage operations, by drawing a dis-

tinction between a detention award, and a salvage

aw^ard. We respectfully submit that the conten-

tions of the libelants can safely be submitted before

the bar of justice w^ithout suffering by comparison

with the contentions of the respondent.

The District (^ourt, in its opinion, says:

"Something has been said about the conver-
sion of the steamship and other matters because
of the deviation, but the action was brought on
the charter party to recover one-half of the

salvage received by the respondent, and that
theory of the law is controlling now."

Our position is this: Libelants bring their action

on the charter-party to recover one-half of the
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salvage received by the respondent. The record

shows that respondent did receive $24,305.54,* and

we are therefore suing for one-half of this amount,

or $12,152.77. Respondent contends that it re-

ceived nothing, because it expended more than

it received. We answer: Your expenditures were

voluntarily incurred by you in an unauthorized act

which virtually amounted to a conversion; you

cannot, therefore, offset these expenditures against

the amount which you have received.

We cannot conceive that it could be considered

just or proper to permit the respondent to debit

the libelants with the expenses voluntarily, and

profitably, incurred by the respondent in its un-

authorized venture, or to deny to libelants the right

to be credited w^ith their expenses, or to ignore the

conclusively presumed benefits received by the

respondent in salving a valuable vessel and cargo

in which it had an interest.

Respondent's Expenses Were Repaid to Respondent by the

Benefits It Received as Owner of the "Cuzco".

Mr. Carter testifies for respondent:

"The 'Columbia' was ordered to Salaverry
while en route on her voyage to San Francisco.
We had received a cable that the ^ Cuzco' was
ashore at Salaverry and tve i^n mediately cabled
instructions to order both our other vessels

* Respondent seeks to reduce this amount by deducting the cost of

fuel oil consuraefl. But granting that the "Cuzco" underioriiers only
paid $21,472 to respondent for the "Columbia" service; yet the
evidence shows that the "Cuzco" owners paid the cost of the fuel oil in

general average.
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tvliich tvere in that vicinity to proceed to Sala-

verry and render all assistance possible/' (73).

The interest which respondent had in the " Cuzco '

'

and her cargo, and the benefit which respondent

expected from the assistance of the "Columbia",

were therefore great emough to overhalance and

outtveigh all possible expenses, risks and damages

which ivould result from the use of the ''Columbia'^

in the salvage operations. If respondent's object

in ordering the "Columbia" had been the earning

of salvage, respondent would naturally have sub-

mitted the salvage proposition first to libelants, the

owners, and would have permitted them, in the

usual way, to initiate negotiations for the salvage

with the owners or underwriters of the stranded

vessel. Respondent dared to order the "Columbia"

to Salaverry, without consulting the owners, be-

cause it had decided that the salvage of its im-

periled interests compensated for any risks, ex-

penses and damages involved in undertaking the

operations. Respondent did not consider libelants'

interests. It would be an injustice to permit re-

spondent to charge libelants with any share of the

expenses already repaid to respondent out of the

benefits which, by a conclusive presumption, it re-

ceived as a party interested in the "Cuzco" and

her cargo.
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c. Even If Respondent's Expenses Were Deductible, There Would

Still Be a Balance Due to Libelants.

(aa) Charter-hire is not an expense of, or con-

nected withy the salvage operations, and therefore

not a salvage expense.

In its nature salvage lias no normal connection

with charter or charter-hire; ordinarily it is per-

formed by a vessel operated by her owner and is

undertaken for the owner's exclusive benefit. Where,

as in the instant case, the salvage is undertaken

by a vessel under charter, two cases are conceiv-

able, viz., the case where owner and charterer agree

to suspend the normal use of the vessel, and, for

the equal joint account, earn a salvage award; in

such a case it would, of course, be unjust for the

owner to collect the full value of the hire and then

one-half the salvage allowance.

The other case is the instant case, where owner

and charterer have not agreed to suspend, the

normal use of the vessel, but the charterer engages

in the abnormal undertaking without the consent

of the owner. In such a case it would be unjust to

consider the charter-hire a salvage expense, or to

permit the charterer to impose upon the owner a

part of the expense which the charterer voluntarily

incurred in the salvage operation.

(bb) Assuming charter-hire to he an expense

connected with the salvage, there would still he a

halance in favor of lihelants.

The salvage operations consumed the time from

March 1st to March 22nd (approximately twenty-

one days). The charter-hire paid by respondent



27

during these days was at the rate of $350 per day;

hence the hire covered by this period amounts to

approximately $7350. Deducting this sum from

$24,305.54, leaves a balance of about $16,955 to be

divided; deducting it from the $21,472 admitted

by respondent to have been received, would still

leave a balance of $14,122 for division.

E. In Any Event Libelants' Account Should Be Credited

With the Amount of Libelants' Expenses During the Sal-

vage Operations.

Assuming that the libelants and respondent had

agreed to undertake the salvage of the "Cuzco", the

salvage proceeds to be divided between them could

not be determined until after each party had de-

ducted from the gross amount received its contri-

bution to the common enterprise; it would be an

injustice to permit the respondent to do so and to

refuse the libelants this privilege.

A fortiori w^here, as in the instant case, the par-

ties were not agreed, the injustice would be aggra-

vated if the wrongdoer were allowed its expenses,

but the innocent party were denied the allowance.

Logically libelants should not only be allowed

their expenses and risks during the operations, but

they should receive their proper share of the bene-

fits received by respondent as owner of the "Cuzco".

The risks and eipemses incurred by libelants

were the following:

1. Their steamer, worth $425,000 or more

(51).

2. Their expenditure of $200 per day at

Salaverry, under clause 1 of the charter party,
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making a total expenditure of approximately

$4400 (48).

3. The suit for damages for delay in de-

livery of the "Columbia", threatened by Ham-

mond Lumber Company (68-72).

The henefits expected by respondent from the

salvage operations were enhanced by the interest

which respondent had in the stranded "Cuzco" and

her cargo. The evidence does not show, directly,

the measure of this interest, but it shows that, on

November 1, 1917 (eight months after the accident),

the value of respondent's steamer "Cuzco" and her

cargo was about $913,000 (G. A. Statement, pp.

740, 741) ; at any rate, the admitted fact that re-

spondent sent promptly two of its steamers, the

"Columbia" and the "Santa Alicia", to the rescue,

shows that the benefit expected from the salvage

operations on the "Cuzco" overbalanced and out-

weighed the expenses and risks incurred in these

operations.

III. NO SETTLEMENT OF THE SALVAGE CLAIM WAS IN
FACT INTENDED OR MADE.

A. The Final Terms of the Settlement Were Embodied in a

Written Agreement Between the Parties, Prepared by
Respondent. This Agreement Shows That No Settlement

for Salvage Was Made.

The final settlement made between libelants and

respondent, on April 24, 1917, and claimed by re-

spondent to be a compromise settlement for salvage,

is evidenced by the written statement prepared and
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offered in evidence by respondent, which respond-

ent "made up * * * which showed a balance due

them of $11,626.79, and gave Mr. Johnson clieck

for this amount in settlement" (75).

The voucher was given to Wilson Brothers &

Company ''in settlement of account as folloivs: For

balance of account to date per our statement No.

2331 attached" (it is to be noted that respondent

did not claim it to be a settlement in full of all

claims under the charter-party).

The statement No. 2331 attached was as follows

(76, 77)

:

"Columbia & Owners.
San Francisco, California, April 21, 1917.

Cr.

By Hire from 7 :00 P. M. March 26,

1917, to 12:30 P. M. April 12,

1917. 16 days 171/. hours at

$25,650 per month $13,842.12
" Wireless and Waiters 100.00
" Overtime 340.85
" Meals—Passengers 45.00
" Meals—Stevedores, etc 95.00
" Wireless messages 9.44

Dr.
To Flour claim $ 66.97
" Sundry claims.... 1,899.43
" Salaverry Agen-

cies Co. Invoice
S/1218.43 at 50% 609.22

" Fuel Oil on board
at redelivery. . . . 230.00

" Balance 11,626.79

$14,432.41 $14,432.41

' Bv Balance $11,626.79."
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This written statement, prepared by respondent

and agreed to by libelants, specifies the items cov-

ered by the settlement. All the items refer to the

normal use of the steamer in carrying cargoes. Re-

spond,ent practically said, when it tendered the

check to libelants: "This check settles between us

ihese specific items enumerated in the accompany-

ing writing prepared by me"; libelants, by cashing

the check, said: "The amount of this check settles

between us these specific items.' ^ The specific items

enumerated in the writing did not include salvage

nor anything germane to salvage; hence salvage re-

ceived by respondent, if any, remained a subject

for fu.ture settlement. The payment and receipt

of the money by libelants in pursuance of the state-

ment amounted to a release of all claims based upon

the items specified, but not of claims not specified.

B. The Oral Evidence Relied Upon by Respondent to Show
That the Settlement Included a Salvage Claim Is In-

sufficient.

Respondent attempts to show, in spite of this

written statement of the settlement, prepared by it,

that the settlement was intended to contain and

did contain the item of salvage remuneration. Re-

spondent's answer alleges that libelants' claim for

salvage "was on said 24th day of April, 1917, fully

satisfied, compromised and discharged." Libelants'

business in connection with the alleged compromise

was in the hands of Mr. A. B. Johnson, and re-

spondent's business in the hands of Mr. Gale H.

Carter. The preliminary negotiations for the settle-
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ment of claims arising out of the charter were

made by them; both were witnesses, and their testi-

mony is the only oral evidence on the point at

issue. On this subject the lower court says:

"The testimony of the two witnesses to the

final settlement was given nearly seven years

after the settlement was made and this fact

of itself weakens, in a measure, the force of

their testimony. The testimony of the repre-

sentative of the respondent was clear and posi-

tive that all claims arising out of the charter

party were included in the settlement, while

the recollection of the representative of the

libelants was somewhat hazy and his testi-

mony rather indefinite" (137).

The following is the testimony referred to:

Mr. Johnson, for libelants, testified:

"Q. Was there anything mentioned during
all your conversation with Mr. Carter, what-
ever conversation you had, about salvage?

A. Yes, I asked Mr. Carter if there was
any salvage coming, and he said the 'Colum-
bia' did not save the vessel, so there was none
collectible.

Q. Is that all that was mentioned with ref-

erence to that?
A. I think at that time that is all.

Q. And then you made your settlement, and
the settlement was to cover what?

A. Charter hire, for the additional lapse

of the charter" (50).

On cross-examination he testified:

"Q. The matter of salvage was discussed

between you and him was it not?
A. I asked Mr. Carter if there was any

salvage, and he said there was none, there
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would, be no salvage awarded, they got no
salvage" (52).

"A. I don't remember when the settlement

was made. It was probably two or three weeks
after the vessel got here.

Q. During that time had he not suggested
to you that you could wait and see what the

award to the vessel would be under the general

average ?

A. I don't remember any such suggestion
being made to me" (55, 56).

(Parenthetically it should be noted that these

conversations took place in April. The Exhibit 3,

introduced by respondent, shows that previously,

on March 16th, respondent had been authorized by

the hull and cargo underwriters of the "Cuzco" to

pay not exceeding $1000 daily for the "Columbia"

services, to be charged in general average. In the

light of this fact, known to Mr. Carter, is it prob-

able that he had suggested to Mr, Wilson that the

latter should wait and see what the award to the

"Columbia" would be?)

We respectfully submit that the above testimony

of Mr. Johnson is sufficiently definite on the point

at issue.

Mr. Carter testified:

"A. These conversations, or I might call

them negotiations, ran along for several days.
Some time, if my memory is correct, about the
middle of April" (73).

"Q. When you say that the $850, or the

charter hire at the rate of $25,650 per month,
or $855 per day was the amount that was ac-
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tually paid for the 16 days, 171/4 hours that the
vessel actually overlapped, do I understand
you to say that the market rate on the charter
of that vessel would have actuallv amounted to

$855 a day?
A, Approximately, that was a matter of

negotiation and bargaining between Mr. John-
son and myself ; he demanded more, I gave my
opinion that the lesser amount would be the
right amount, ive filially agreed upon this

amount.
Q. This amount tvas agreed upon after ex-

tended and numerous conversations hettveen

you and him?
A. Yes, sir" (82, 83).

"Q. Now, during the course of those con-
versations, Mr. Carter, what, if anything, was
said in respect to the general average or sal-

vage?
A. Well, yes; I advised Mr. Johnson not to

hold us up, you might say, for a settlement at

this time'' (102).

"The Court. Q. AVas there anything said

about the salvage beyond what you have stated?

A. Yes, that is practically all. The point of
salvage was not expressly considered in one
measure, but we always referred to it as ex-

penses collectible under general average, the

vessel not really having been of anv assistance

to the ship" (111).

''The Witness (continuing). I advised Mr.
Johnson, or I suggested to Mr, Johnson that he

leave this reimbursement, or rather the reim-

bursement w^hich would accrue to his vessel

—

the Columbia, to be recovered under the gen-

eral average, but this he did not want to do.

stating that he wanted the entire matter of the

vessel settled at once.
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The Court. Is that all?

The Witness. That is all.

Mr. Moore. When Mr. Johnson stated to

you that he did not want to await the allowance

under the general average, but wanted a settle-

ment at that time, what did you finally do?
A. Settled with him at the rate we agreed

on. I have forgotten the exact amount, but it

was about $850 a day.
* * * ' * * * *

Q. And this amount that was allowed for,

of $855 a day, * * * was that in accordance

with the then prevailing rate of charter hire

for vessels of that class?

A. Presumably, 3^es. Our entire argument
was based on what was the then value of such a

ship. Of course, rates were changing a great

deal, and there were not many vessels left to be

chartered, which made quite a room for argu-

ment between Mr. Johnson and myself as to

what was the proper rate to pay him" (103,

104).

The exact amount referred to by Mr. Carter is

shown by his deposition in the following testimony

:

"A. Yes, for this period heyond the charter-

party date we paid, as I have said before, at

the rate of $25,650.00 per month, which is about
$855 a day as compared with the charter-party

rate of $350 a day, or over $500 a day more.

Q. And at that time was actual payment
made of the amount that was thns arrived at?

A. Yes, on April 24th we made up a state-

ment of Wilson Bros. & Company, including

this amount, which showed a balance due them
of $11,626.79, and gave Mr. Johnson check for

this amount in settlement" (75).

''Q. Mr. Carter, what was the last date for

delivery of the 'Columbia' to San Francisco in

accordance with the charter-party?
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A. March 26tli, 7 P. M.
Q. On what date was she actually delivered

to the owners'?

A. 12 :30 P. M. April 12th.

Q. And the difference between these two
dates is how much?

A. 16 days 171/4 hours.

Q. And that time at the market rate of

$25,650.00 ]jer month fixed the amoimt which
was paid for the 'Columbia' during that time?

A. Yes, that was the amount we paid Wil-
son Bros.

Q. And that was the market rate that you
agreed upon for that timef

A. Yes, sir.

Q. If the 'Columbia' had arrived at San
Francisco at 7 P. M. on March 26th, there

would have been no overlap?
A. No, sir.

Q. But for each and every day after March
26th you paid according to the marhet rate?

A. Yes, sir.

Q. And then it was the overlap after March
26th that caused the increase in the charter

hire, did it not?
• A. Yes, sir" (78-79).

Previously Mr. Carter had written to libelants

that

"It is well established that 'for any period

over and above the Charter Party period own-
ers are entitled to hire according to the market
at that time. Whatever the market rate will

be on March 26th we shall be ready to pay you
for any time in excess of the charter period
* * * the present charter market rate is be-

tween $9.00 and $10.00 per D W ton per month
^ * *" (64).

Before April 24th the parties had agreed verbally

that the market rate for the excess time was $9.50
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per ton, making $855 per day or $25,650 per month.

The oral evidence, therefore, shows:

(1) If Mr. Johnson's testimony alone were con-

sidered: That salvage was expressly excluded in,

the settlement.

(2) If Mr. Carter's testimony alone were con-

sidered :

1. That the sum paid to libelants was liire "for

this period beyond the charter party" (March 26

to April 12) ; that salvage was, therefore, impliedly

excluded in the settlement.

2. That the amount was the prevailing hire at the

"charter market rate."

3. That the amount paid to libelants was the sum

legally due to them for the time beyond March 26th

(not for anything that occurred between March 1

and March 22).

4. That there is no substantial conflict between

Mr. Carter's oral testimony and the written state-

ment of settlement.

5. That respondent paid, and libelants received,

at the settlement, the exact amount legally due to

them under the charter-party for charter-hire from

March 26th {the last day of the agreed charter

period) to April 12th {the day of the re-delivery of

the steamer).
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C. Even If the Oral Evidence Tended to Show Inclusion of

the Salvage Claim, It Would Be Inadmissible Under the

Parol Evidence Rule.

The lower court stated, referring to this con-

tention :

"It is claimed that testimony tending to show
a settlement and compromise varied the terms of

a written contract, but it is well settled that a

mere statement of account or receipt is not a

written contract within the meaning of this

rule" (136).

We submit that the writing in the instant case is

not a "mere receipt", and that, therefore, the rule

quoted by the court, in so far as it is predicated

upon "receipts", does not apply to this case. The

writing in question, prepared and introduced in

evidence by respondent, appears on pages 76-77 of

the apostles. It is a ''statement of account''; quali-

fying it by the adjective "mere" cannot change its

character. It accompanied a check tendered to

libelants in settlement of an account. It stated all

the items which, by respondent's proposal, should

be agreed to be settled in case libelants signified

their agreem.ent by accepting the check for the

balance struck. By accepting the check for the

balance, libelants signified their assent to the state-

ment, and the statement became an agreement that

all the items of the account, and the balance struck,

are correct; that the mutual obligations should be

settled as to all and each of the items enumerated,

and that the parties should be discharged and re-
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leased from all claims based upon tJtese items, and

none others.

Standard Oil Co. v. Van Ettan, 107 U. S.

325, 333.

Libelants have discharged and released respond-

ent from all claims for charter "hire from 7 P. M.

March 26, 1917, to 12:30 P. M. April 12. 1917."

Respondent, in its answer, alleges that, by the pay-

ment of April 24, 1917, respondent was fully "dis-

charged" and "released" (23). Respondent would,

therefore, be estopped from contending now that

the statement prepared by it as a record of the

final settlement was a 'Unere statement of account

or receipt", and estopped from denying that it was

less than a release and discharge.

A writing which, besides being a receipt, contains

stipulations of release and discharge cannot be dis-

puted by parol evidence.

This was decided in the case of ''The Cayuga", 59

Fed. 483, Circuit Court of Appeals, Sixth Circuit.

The following language of the court applies here

:

"It is, no doubt, well-settled law that so

much of such an instrument as is in the nature
of an acknowledgment of receipt, being the

mere statement of a fact, and not containing
terms of agreement, may, as a general rule, be
explained and contradicted by parol evidence.
* * * But this instrument contained more
than a mere receipt. * * * It stated that, in

consideration thereof, the owners of the Mani-
towoc released and forever discharged the

Cayuga and her owners from all claims what-
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ever on account of the injury resulting from

the collision, except the claim made by the

owners for the loss of the use of the barge

Manitowoc. It was a release, under seal, of

all claims resulting from the collision except

the one saved. * * * This agreement for

release was in the nature of a contract, and
could no more be disputed or controlled by
parol evidence than any other instrument in

writing witnessing an agreement of parties * * *

A release is held to include all demands
embraced hy its terms, whether particularly

contemplated or not; and direct parol evidence

that a certain claim was not in the minds of

the parties is not admissible. * * *"

Thus, in the instant case, libelants, by accepting

respondent's written statement, released respond-

ent from all demands embraced within its terms.

Respondent contends, in the face of the items speci-

fied in its written statement, that it is also released

from the demand for salvage, a demand which is

not one of the items specified by it nor even germane

to any of the items specified. However, direct

parol evidence that salvage was in the minds of the

parties to this written agreement of discharge and

release is not admissible. This statement, prepared

by respondent, and accepted by libelants on April

24th, was the culmination of "extended and num-

erous conversations" between respondent and libel-

ants (75, 83).

The general rule applicable to this case is stated

in 22 C. J. page 1140, as follows

:

''When the receipt contains anything iv the

nature of an agreement upon the compromise
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or settlement of disputed claims or unliqui-
dated damages that one party shall accept and
receive from the other a certain sum of money
* * * in satisfaction and discharge, the paper
signed is a contract between the parties and
must be treated as such, and in the absence of

fraud or mistake cannot he varied or contra^-

dicted hy parol/'

By accepting and indorsing the check received

from respondent libelants signed a contract between

the parties that all demands relative to these items

specified in respondent's statement were settled.

Inferentially it follows from the writing that other

items, not stated in the written account, were not

settled, and respondent cannot now be heard to

vary or contradict its written agreement by parol.

It cannot be shown that a release was intended

to embrace matters not specified therein.

Frost V. Brigham, 139 Mass. 43;

Brady v. Read, 94 N. Y. 631.

The above principles apply with particular force

to the instant case where respondent attempts to

show by oral testimony that a written settlement

of mutual claims, prepared by itself and connected

with the hiring of a vessel for the purpose of car-

rying cargoes (principally with charter-hire) was

intended to embrace a settlement of a claim not

germane mth the items specified in the written set-

tlement and not normally connected with any of

these items.
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IV. THE ALLEGED SETTLEMENT OF THE SALVAGE CLAIM

IS UNREASONABLE AND IMPROBABLE.

A. It Is Unreasonable.

The lower court said:

"It thus appears that the cUiim of settlement

and compromise is neither mireasonable nor

improbable" (136).

The following are the reasons given by the court

for the foregoing conclusion:

"It is conceded that the 'Columbia' would
have arrived in San Francisco * * * not later

than March 17, if there had been no deviation

or delay, thus relieving the respondent from
the obligation to pay the charter hire at the

contract rate from that date until the expira-

tion of the ultimate charter-period on March
26, and relieving it also from the obligation to

pay charter hire at the increased rate from the

expiration of the charter period until April 12,

the date of ultimate delivery. These two items
of expense were clearly caused by the deviation*

and delay, and if we add to these the other items
of extra expense such as fuel oil, lahor, etc.,

there is little if any discrepancy between the

extra expenses thus incurred and the $1000 per
dav fixed bv the general average award" (135,

136).

We respectfully submit that the court is in error

for the following reasons:

1. Charter hire of the "Columbia from March

17 to March 26, 9 days at $350, is $3150; charter-

hire from March 26 to April 12, 17 days at $855, is

$14,535, making together $17,685. Respondent re-

ceived for the delay of the "Columbia", about 24
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days, $24,305.54. This leaves a difference of

$6620.54 in favor of respondent. The fuel oil

consumed during these approximately twenty-four

days cost $4436.26 (98) ; this leaves still a difference

of $2184.28, which, under the view most favorable

to respondent, it earned as salvage. The ''lahor,

etc.", connected with the salvage operations and

referred to as an extra expense, was performed by

libelants; its cost belongs, therefore, on the other

side of the account.

2. The conclusion of the court omits considera-

tion of the obvious fact that, in the salvage opera-

tions, libelants also incurred expenses, which, on a

settlement, would be credited to libelants.

3. The court also left out of consideration the

benefits earned or expected to be earned by re-

spondent, as owner of the ''Cuzco" and her cargo,

from the work of the ''Columbia". These benefits,

by implication, were greater than the expenses in-

curred by respondent; for otherwise respondent

would not have undertaken the salvage.

4. Had the expenses incurred by respondent

been an item entering into the settlement claimed by

respondent, Mr. Carter and Mr. Johnson would

certainly, during the conversations in April w^hich

culminated in the written statement, have dis-

cussed that item, and respondent would certainly

have offered evidence of such discussion. The fact

that there is no such evidence offered by respond-

ent shows that neither the expenses incurred by
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respondent nov the salvage received by it were

items of the settlement of April 24, 1917.

5. If the facts of the case showed a joint salvage

enterprise undertaken by the parties, an agreement,

if not expressly made, could reasonably be implied

to the effect that the parties would first deduct their

expenses before dividing the proceeds of the salvage.

But where, as in the instant case, there was no

joint enterprise, but an undertaking by one party

carried through against the consent of the other

party, no agreement could be implied to the effect

that the insisting party could charge the protesting

party with its expenses. Nor is it natural to suppose

that the libelants, had such a proposition been made

by respondent, would have agreed to accept the

charter-hire for the overrun resulting from respond-

ent's wilful and protested act in lieu of the salvage

reward to which libelants might become entitled.

B. It Is Improbable.

We respectfully invite the court to realize the

position of two merchants of presumable intelli-

gence and experience, one the owner and the other

the charterer of a vessel, who intend to settle be-

tween them the whole account resulting from the

charter of a vessel, both the normal items and the

division of a possible salvage award paid to one

of the parties. Disregarding minor items, the prin-

cipal items to be settled are charter-hire, and sal-

vage share, if any. Would reasonable and intelli-

gent merchants make a record of their settlement
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in the form shown in this case (76, 77), if they in-

tended to settle a salvage claim?

When a house of the importance and experience

of W. R. Grace & Co. uses the word ''hire" in a

statement of settlement, it is certain that it intends

to settle hire; when it uses the word "salvage", it

intends to settle salvage; when it uses the word

"hire" alone, it does not intend to settle a salvage

claim. Again, libelants' firm, although of more

modest importance and experience, is entitled to

the presumption of ordinary intelligence in the

pursuance of its business. When it accepts and

agrees to a written statement such as the one ac-

companying respondent's check in this case, it

would, of course, intend, by cashing the check, to

settle "hire" and all the other items specified in

the statement, but would certainly not intend to

settle salvage or any other item not specified.

V. THE ALLEGED SETTLEMENT OF THE SALVAGE CLAIM
IS WITHOUT CONSIDERATION.

The lower court said:

"The claim that the settlement was without
consideration is equally unfounded. The rate

of hire after the expiration of the charter
period was not fixed by contract, and the $855
per day was ample consideration for both the

hire and the salvage claim" (136).

We respectfully submit that the court is in error.

We have shown that, as a matter of fact, the

salvage claim was not embraced in the settlement
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between the libelants and respondent; we will now

show that, even if the fact were otherwise, the

alleged settlement would not be binding upon the

libelants, there being no consideration for it.

A. The Rate of Hire After the Expiration of the Charter

Period Was Fixed by the Contract.

The rate during the agreed charter period was

expressly fixed in the charter-party at $350 per

day. The rate after the expiration of the period

was not expressly fixed, but it was fixed by the law.

Libelants knew, before the expiration, what the

rate after the expiration would be, and notified

libelants accordingly

:

"We believe it is tvell estahlished that for
any period over and above the Charter Party
period owners are entitled to hire according to

the 7narket at that time. Whatever the market
rate tvill he on March 26th we shall be ready
to pay you for any time in excess of the char-
ter period" (64).

This statement of the law, on the jDart of respond-

ent, is correct, as shown by the case of Prehensens

Dampskihsselskahet v. Munson Line, 258 Fed. 227

(C. C. A. 2nd Cir.). In that case the term ended

January 20, 1916, with a permissible overlap of one

month, expiring on February 20. The actual re-

delivery occurred on March 1st. The owner con-

tended that the charterer was liable until February

20th at the charter rate of freight, and for the ten

days thereafter at the market rate of freight. The

charterer, on the other hand, contended that it was
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liable only at the charter rate of freight until the

date of redelivery. The lower court sustained the

owner's contention, and the higher court, on ap-

peal, affirmed the decree, holding that "for any

overlap beyond 37 months the charterer must pay

at the market rate'\ The difference, in that case,

was $900 per day; in the instant case it is $505

per day. The charter provisions in the two cases

were substantially the same (compare 258 Fed.

227 with apostles, 124, 125).

The fact that libelants notified respondent, on

March 9, 1917, that they would demand a higher

rate than the market rate if the "Columbia" was

kept after the charter period is immaterial. It

could not change the contract nor could it change

the law.

Sclioonmaker-Conners Co. v. Transp. Co., 269

Fed. 583.

In Dariipskibs Aktieselskahef Thor v. Tropical

Fruit Co., 281 Fed. 740 (C. 0. A. 2nd Cir.), the

charterer failed to redeliver at termination of char-

ter period and was held liable for current rates,

and not the charter rates.

The charter-party in the instant case fixed, there-

fore, the rate of hire after the expiration of the

charter period as definitely as if it had been incor-

porated in express terms, at the market rate. Both

parties understood this; for the negotiations pre-

ceding the final agreement turned upon the ques-

tion, whether the market rate was in fact $9 per
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ton, or $10 per ton; in the customary fashion of

business men they ''split the difference" and agreed

upon $9.50 per ton as the market rate, thus settling

the charter-hire due to libelants by reason of the

overrun at the market rate (83). At this rate the

hire was $855 per day; and the payment made was

the exact consideration for the hire due under the

charter-party. The amount paid by respondent and

received by libelants was the exact amount of char-

ter-hire due under the charter-party.

B. There was No Consideration for the Settlement of the

Salvage Claim.

From what has been demonstrated it follows that

the District Court was in error in holding that the

settlement of April 24, 1917, "was ample considera-

tion for both the hire and the salvage claim". The

undisputed evidence shows that it was the exact

consideration due for the hire, with not one cent

to spare for any other claim.

Respondent's statement of the account is, on

its face, a settlement in full for charter-hire, and

not for salvage. This is more than sufficient to

support libelants' position; for the law is that,

even if respondent had drawn up its statement more

favorably to its interest by expressing it to be in full

of all claims under the charter-party, libelants

could, under the circumstances, still sue for their

share of the salvage received by respondent; for

the settlement, even then, would cover only all

those claims for which a consideration was received.
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In Fire Insurance Association v. Wickham, 141

U. S. 564, defendant was legally liable upon its

policies, first, for the direct injury to plaintiff's

vessel, and second, for the expenses of raising and

saving the vessel which had been sunk to save it.

Defendant paid for the direct injury, but refused

to pay for the expenses of raising the vessel. The

plaintiff signed receipts expressed to be m full of

all claims for damage hy fire. Nevertheless, the

Supreme Court held that plaintiff could show that

the receipts were not intended to cover the claim for

raising the vessel and could recover the latter claim.

The court said:

"The rule is well settled that w^here the facts

show clearly a certain sum to be due from one
person to another, a release of the entire sum-

upon payment of a part is without considera-

tion, and the creditor may still sue and recover

the residue."

Had, therefore, Mr. Johnson released Mr. Car-

ter of all claims for salvage in consideration of the

payment of the charter-hire, the release would not

be binding, but libelants would still be entitled to

salvage. Both the written and the oral evidence,

however, show that no release of a salvage was

given.

Mr. Carter, in his testimony, admits that what

was paid to libelants was charter-hire; that no

salvage was paid; in fact that salvage was not

even expressly considered in the oral preliminaries

of the settlement:
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"A. Yes, that was the amount we paid Wil-
son Bros.

Q. And that was the market rate that you
agreed upon for that time?

A. Yes, sir. * * *

Q. But for each and every day after March
26th you paid according to the market rate?

A. Yes, sir" (79).
* * -X- -X- * -X- }{•

"Q. Mr. Carter, supposing you had used
the 'Columbia' from March 1st to March 22,

1917, for her ordinary charter use for freight-

ing, and then delivered her on April 12th back
to the owners, what would, in your opinion,

Wilson Brothers have been entitled to receive?

A. They would have been entitled to receive

additional charter-hire for that period beyond
the ultimate date of the charter.

Q. At what rate?

A. Well, at the rate to be agreed upon. I

should say, though, that the rate which we did

agree upon would have teen a. fair rate at that

time. * * *

The Court. Q. Was there anything said

about the salvage beyond what you have stated ?

A. Yes, that is practically all. The point

of salvage tvas not expressly considered in one
measure, but we always referred to it as ex-

penses collectible under general average, the

vessel not reallv having been of anv assistance

to the ship" (110, 111).

This explains the ex post facto position of re-

spondent. Stripped of embellishments, respond-

ent's argument is: The "Columbia" was of little

use; therefore, this was not a case of ''salvage",

but of "detention"; therefore, we do not have to

divide what we received; for the charter-party re-

quires us to divide only in a case of "salvage";
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and even if we did owe libelants a share of the

salvage received by us, we have settled with libel-

ants by paying charter-hire.

We submit that, in view of the facts these conten-

tions are untenable, and that libelants are entitled

to a decree in the sum of twelve thousand one hun-

dred and fifty-two 77/100 dollars ($12,152.77), one-

half the amount of salvage received by respondent,

with interest and costs.

Dated, San Francisco,

October 20, 1924.

Eespectfully submitted,

Andros & Hengstler,

Frederick W. Dorr,

Procto7\s for Appellants.


